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Project Background
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Pre-PIEP Port
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The Port of Anchorage Intermodal 
Expansion Project (PIEP) Vision
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The Port of Anchorage Intermodal 
Expansion Project (PIEP) Vision
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Open Cell Sheet Pile (OCSP) System
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“Open Cell Sheet Pile” Construction
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Constructed Open Cell Sheet Pile For The 
North Extension
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Project Issues 
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Sheet Pile Damage Discovered

• MarAd’s Contractor had difficulty driving sheet piles. 

• PND’s recommendations to ease pile driving were 
ineffective. 

• Follow-on contractor (West Construction) expressed 
concern that damage was widespread. 
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Example of Damaged Sheet Pile
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Unzipped and bent 
sheet



©2018 Seyfarth Shaw LLP

Example of Damaged Sheet Pile
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Example of Unzipped Sheet Pile
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Example of Twisted Sheet Pile
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Example of Damaged Sheet Pile
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Sinkholes Resulting from Unzipped  
Interlocks
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Sinkhole Damage
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Dive Inspection Reveals Widespread 
Damage, October 2010
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MARAD’s Award Fee Evaluations In 2009 
Were Critical Of ICRC’s Performance
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Decision Made to Conduct Further 
Analysis

• Due to widespread damage, decision was made in 2010 
to suspend the Project and conduct a comprehensive 
investigation. 

• MarAd engaged the United States Army Corps of 
Engineers (USACE) to hire an independent engineer to 
investigate design and construction. 

• USACE enters into contract with CH2M Hill for 
independent analysis under supervision of USACE / 
ERDC. 
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2013 Study Finds Irreparable Design and 
Construction Deficiencies
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Overall Conclusions Regarding 
Suitability of the Structure (2013)
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MARAD Also Engages AECOM To 
Perform A Root Cause Analysis
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Consensus That Design and 
Construction are Defective

• CH2M Hill’s conclusions were vetted by USACE experts 
at ERDC. 

• MarAd’s independent engineer, AECOM, agreed with 
conclusions it reviewed. 

• The MOA sought independent verification of the CH2M 
Hill Suitability Study through Simpson, Gumpertz & 
Hager (SGH).  

• SGH and Dr. Timothy Stark at the University of Illinois 
confirm CH2M Hill’s findings. 
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The MOA’s Litigation Position
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The MOA’s Position Is Unchanged

• The OCSP design is not suitable for the Port of Alaska. 

• Widespread construction defects render the OCSP
installed at the POA entirely unusable. 

• OCSP installed at the POA must be removed and the 
backfill stabilized. 
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The MOA’s Position is Unchanged

• MarAd / ICRC failed to properly manage and correct design 
and construction deficiencies. 

• Private party engineers, designers and reviewers failed to 
adequately investigate soil conditions at the Project site, 
failed to provide a suitable design and failed to identify design 
issues during the review process. 

• Contractors failed to properly install sheet piles, resulting in 
widespread construction defects. 

• MarAd failed to properly insure Project risks, failed to require 
corrective work, failed to pursue surety rights and settled with 
the contractors using the MOA’s money and without the 
MOA’s knowledge and consent.
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Private Party Litigation and 
Settlement

29



©2018 Seyfarth Shaw LLP

Contractual Relationships Limited the MOA’s Available 
Claims

30
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The MOA Could Assert Only Negligence 
Claims

• No contractual relationship with designers, engineers or 
contractors. 

• MarAd held all of the design and construction Contracts. 

• The MOA had to assert negligence and professional 
negligence claims, which required getting past 
numerous legal hurdles. 

• Despite those legal hurdles, the MOA pursued claims 
for the defective design and construction of the Project. 
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MarAd’s Conduct Limited Claims

• MarAd settled claims with ICRC and the contractors 
paying them additional money and providing a release 
of claims. 

• MarAd funded the settlement with the MOA’s money. 

• Settlement and release extinguished the MOA’s rights 
against the contractors surety bond and resulted in 
insurance policies lapsing.

• For example, PND, the engineer of record for the 
Project, had only a $1 Million eroding limits insurance 
policy. 
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Why Settle? 

• The MOA had a high risk of prevailing at trial and not 
being able to collect anything. 

• MarAd’s settlement of claims limited available insurance 
money for settlement. 

• There were also legal challenges to claims due to lack 
of contractual privity. 
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Settlement Does Not Change The MOA’s
Position

• Lack of available insurance proceeds alone drove 
settlement decisions. 

• Settlement is not an indication that the design for the 
PIEP is satisfactory. 

• The MOA and the independent experts hired by the 
MOA, the USACE and MarAd all concluded that the 
OCSP is defective and is not suitable for the POA. 
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Status of Current Lawsuit 
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MARAD’s Contractual Breaches

• Failed To Assess Properly The Feasibility Of The Design

• Failed To Ensure During Design Development The OCSP’s
Design Suitability

• Failed To Ensure The Proper Construction Of The OCSP 
System

• Failed To Perform The Administrative/Management 
Obligations Of A Lead Federal Agency

• Improperly Settled With Contractors Without The MOA’s
Knowledge or Consent And Using The MOA’s Money
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Litigation Status / Upcoming Events

• Fact Discovery Complete (nearly 40 depositions taken). 

• The MOA produced expert reports; the Government’s 
expert reports must be produced by May 6, 2019. 

• Summary Judgment motions must be filed no later than 
June 6, 2019. 

• Trial likely to commence in late Fall. 
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Questions?
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Thank You
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